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s Preface to the first editio.n e |

The aim of this book is to provide a comprehensive and critical study of the principles of law
governing the carriage of goods by sea in the compass of a medium-sized textbook. The need
for such a book has become apparent with the recent introduction at a number of univer-
sities and polytechnics of courses, at both undergraduate and postgraduate level, on various
aspects of maritime law. While the continuing authority of Scrutton and Carver is not open
to challenge, the professionally orientated and encyclopaedic approach of both texts is not
ideally suited to student use, while their respective costs are outside the range of the average
student pocket.

The present volume is hopefully aimed at filling this gap, while also serving as an intro-
ductory work of reference for members of P and I Clubs and legal firms in the City engaged
in cargo claims. It concentrates mainly on an exposition of the law relating to charterparties
and bills of lading, but coverage is also devoted to the development of new forms of docu-
mentation and to problems arising from through and combined transport, in so far as they
relate to the carriage of goods by sea. A final chapter describes the various factors involved in
the prosecution of a cargo claim, ranging from the choice of forum and proper law, arbitra-
tion procedure, to the granting of a Mareva injunction.

The approach throughout is that of the normal textbook designed for use with a degree
course. The legal principles involved are examined critically against a background of current
documentation and contemporary practice in the shipping industry, while attention is paid
to both existing problems and potential developments in the field. The emphasis throughout
is primarily on the English common law approach, although an attempt has been made to
incorporate references to international, Commonwealth and US material wherever appropri-
ate. A more thorough comparative approach had, regretfully, to be abandoned as impractical
when it threatened to run to the length of a second Benedict.

Xii



Preface

The justification for the publication of a seventh edition is provided by the advent of a new
carriage convention with the potential to effect major changes to the bill of lading contract.
After a period of gestation lasting some six years, the UN Convention on Contracts for the
International Carriage of Goods Wholly or Partly by Sea was finally opened for signature at
Rotterdam in September 2009. As its title implies, the new Convention proposes a regime
applicable from door-to-door rather than the port-to-port coverage favoured by previous
carriage conventions. The Convention is drafted in the style adopted for the Hamburg Rules
although providing more detailed coverage of the various aspects of the contract of carriage
and comprising a total of 96 articles. The original objective of the exercise was to provide a
simple updated liability regime designed to resolve the problems arising from the simul-
taneous operation of three different carriage conventions. The obvious danger in that, if the
new convention does not attract the international support necessary to supplant the existing
regimes, the unfortunate result will be to add a forth competing convention to the existing
list. The hope was that in view of the number and range of states participating in the drafting
process, the latter result could be avoided. After six months, however, the convention has only
attracted 21 signatures, although experience with previous carriage conventions has shown
that states are slow to react to proposed changes in the law. Early ratification by a major
shipping nation could make all the difference.

The main characteristics of the Convention (to be known as the Rotterdam Rules) are
discussed in comparison with those of existing carriage regimes, while the full text of the
Rules is included in the Appendix.

The opportunity has also been taken to review some 30 new cases which have been
decided since the appearance of the previous edition. Of these perhaps the most significant
is the decision in The Achilleas where the House of Lords considered the application of the
remoteness rules to a claim for damages for late redelivery of a time chartered vessel. In
limiting recovery to the difference between the charter and market rates of hire for the period
of overrun, their Lordships overruled the respective decisions of the trial judge, and an
unanimous Court of Appeal in favour of the opinion of a minority arbitrator. Other cases
of interest include Mediterranean Salvage and Towage Co. v Seamar Trading where the Court of
Appeal refused to imply a warranty as to the safety of a nominated berth in a port which had
been nominated in the charter but not warranted safe by the charterer; Bunge SA v ADM Do
Brasil Ltda where it was held that cargo cannot be classed as ‘dangerous’ under the Hague
Rules unless it has the potential to cause physical damage to the vessel or other cargo on
board; Fiona Trust and Holding Corp v Privalov which decided that an arbitration agreement
is an agreement separate from the contract of which it forms a part and is not necessarily
invalidated by any deflect in the latter; The Archimidis, a case where liability for dead freight
was held to be based on the quantity of cargo actually loaded on the vessel irrespective of
the quantity made available by the charterer at the port of loading; and Trafigura Beheer v
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PREFACE

Mediterranean Shipping Co which involved construction of a clause seeking to exempt ship
owners from liability for delivery of goods against forged bills of lading.

In conclusion, I wish as always to express my gratitude to colleagues in the Institute of
Maritime Law for their continuing encouragement and advice, in particular, to David Jackson
for his unfailing help and expert counsel which kept me abreast of development in Conflicts
law; to Yvonne Baatz for her invaluable advice which guided me through the complexities
of the Rotterdam Rules and to Andrew Sandiforth for his generous assistance with the
basic research. Any remaining errors or omissions in the following pages are entirely my
responsibility.

My thanks are also due to Caroline Ciupek for the enthusiastic and highly competent way
in which she has tackled yet another manuscript on Carriage, and to my Publishers for their
much appreciated support and encouragement throughout the entire publication process.

The law is stated in the light of reported cases and material available to me on 1 April 2010.

JFW
Southampton
April 2010
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